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Defenses in the Law of Libel* 


By Leon R. YANKwicH of the Los Angeles Bar 


Professor of Law, Loyola College, and Author of 
CALIFORNIA PLEADING AND PROCEDURE 


I. 

THE ADVANTAGEOUS POSITION OF THE 
PLAINTIFF IN AN ACTION FOR LIBEL. 

By reason of the fictions which enshroud 
the law of libel, the plaintiff in an action 
for libel is in a more advantageous position 
than the plaintiff in any other civil action. 

In every other branch of the law, the 
plaintiff is required not only to allege but 
to prove the essential facts which go to 
constitute his cause of action. 

Not so in libel. 

Once the plaintiff has proved the pub- 
lication of a charge which is libelous per 
se, he has a prima facie case. 

By a fiction (that every person has a 
good reputation) the charge is presumed 
to be false. 

By another fiction, malice is implied 
from the fiction of falsity. 

By a third fiction, damages are assumed 
as the consequences of the fictions of mal- 
ice and falsity.! 

So that, instead of the plaintiff being re- 
quired to prove his good reputation, the 
defendant, if he grounds his defense upon 
an attack on plaintiff’s reputation,—must 
prove the plaintiff’s bad reputation. 

Again, while the plantiff’s right of action 
in libel is based upon the falsity of the 
accusations made against him, he is not 
required to prove such falsity. The de- 
fendant must prove their truth. 

The same is true of the plea of privilege. 

This anomaly makes the task of him 
who defends an action for libel an arduous 
one. 

These premised, I come to a consider- 
ation of the hief defenses in the law of 
libel. 

II. 
THE DEFENSE OF TRUTH 
; (1) 
Some Historical Considerations 
There is a general belief that the old 


'Coleman v. McClellan, 78 Kan. 729, 98 Pac. 281. 


common law maxim, “the greater the truth, 
the greater the libel,” applied to civil libel. 

Such is not the case. 

It was at one time the rule of the com- 
mon law that the truth of the charge, how- 
ever honorable and praiseworthy the mo- 
tives of the publisher, could not be given 
in evidence in a criminal prosecution. 
Hence originated the familiar maxim, 
“the greater the truth, the greater the 
libel.’ This doctrine was based upon the 
theory that where it was honestly believed 
a particular person had committed a crime, 
it was the duty of him who so believed 
or so knew, to cause the offender to be 
prosecuted and brought to justice, as in 
a settled state of government a party 
grieved ought to complain for an injury 
to the settled course of law; and to neglect 
this duty, and publish the offense to the 
world, thereby bringing the party published 
into disgrace or ridicule, without an oppor- 
tunity to show by the judgment of a court 
that he was innocent, was libelous; and 
if the matter charged was in fact true 
(thereby insuring social ostracism) the in- 
jury caused by the publication was much 
greater than where the publication was 
false. A false publication, it was con- 
tended, could be explained and exposed; 
a true one was difficult to explain away. 
As an additional reason for this rule, it 
was also held that such publications even 
if true, were provocative of breaches of 
the peace, and the greater the truth con- 
tained therein the greater the liability of 
hostile meetings therefrom. That this was 
the true rule of the common law has been 
denied by many of the ablest jurists in 
both England and America, who main- 
tained that the liberty of the press con- 
sisted in the right to publish with impunity, 
truth, with good motives, and for justi- 
fiable ends, whether it respected govern- 





_ *Editor’s Note: This article was delivered in the form of an address by Mr. Yankwich 
before the Bar Association of Long Beach at one of its meetings last year. Since that 
time, numerous requests have been received both from members of the Bar and Bench 
for copies of the address. Mr. Yankwich has been a regular contributor to the BUL- 
LETN, and we know the Association at large appreciates his timely assistance. 
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ment, magistracy, or individuals. It cer- 
tainly was derived from the polluted 
source of the star-chamber, and was con- 
sidered at the time an innovation, like 
some other precedents, although arbitrarily 
and unjustly established, it came to be fol- 
lowed generally by the courts, and sus- 
tained as the law of the land.’ 


In one of the earliest criminal prosecu- 
tions for libel in this country, that of John 
P. Zenger, in colonial New York (in 1738) 
for libel on the colonial Governor, William 
Crosby, the chief justice stated: “You can- 
not be admitted to give the truth of the 
libel in evidence.” 

Whereupon Zenger’s counsel, the aged 
Andrew Hamilton, taking up his challenge 
and turning to the jury, uttered his now 
historically famous defiance: 

“Then we appeal to you for witnesses 
of the fact. The jury have the right to 
determine both the law and the facts, and 
they ought to do so.” 

It is true, however, that owing to the 
technicalities of common law pleading, 
truth as a complete defense does not seem 
to have become fully established until the 
early part of the eighteenth century. 

One author has given the following ac- 
count of its origin: 

“The rule allowing truth as a defense 
in a civil action for slander or libel ap- 
pears to be an innovation, and of com- 
paratively modern introduction. Prob- 
ably its origin was in this wise: Until 
the statute of the fourth year of Queen 
Anne, A.D. 1706, only a single plea was 
permitted in a civil action, and there is 
no record prior to that statute of a plea 
of truth in an action for slander or libel. 
At least until A.D. 1702, truth was ad- 
mitted in mitigation under the general 
issue of not guilty, but between that date 
and A.D. 1716, probably after the statute 
of Anne allowing several pleas, at a 
meeting of the judges in England, the 
rule was settled not to allow the truth to 
be given in evidence in mitigation, but 
requiring ‘that it should be pleaded.’ 
From this we infer that no such plea 
existed prior to that time, and the re- 
quiring the truth to be specially pleaded 


was evidently to prevent a surprise upon 

the plaintiff, and to enable him to be 

prepared with his reply. Notwithstand- 
ing this rule requiring truth to be special- 
ly pleaded, we find that at least until 

A.D. 1735, truth was regarded only as 

a matter of mitigation. The system of 

pleading then in vogue knew no such 

thing as a plea in mitigation; in that 
system every plea was either in abate- 
ment or in bar, and when truth was re- 
quired to be pleaded it was almost of 
course to regard it as a plea in bar, and 
thus, as we suppose, the truth, when 
specially pleaded, became a defense.” 
(2) 
The Law Today 

At the present time, truth is a complete 
defense to an action for civil libel. 

It is not necessary to dwell, at length, 
upon the justice of this rule. 

No one, in point of natural justice and 
equity, can have any title to a false char- 
acter. He can show no legal interest in 
the suppression of truth, or in the con- 
tinuance of error. It would be inconsist- 
ent with every sound legal principle and 
analogy, to allow him to recover damages 
for an injury to that which he either does 
not, or at least ought not, to possess; and 
it would be contrary to the plainest and 
most obvious principles of public policy 
and convenience, to permit a man to make 
gain of the loss of that reputation and 
character in society, which he has justly 
forfeited by his misconduct.* 

This principle which is embodied in our 
Code® is merely declaratory of what has 
long been recognized as a rule of common 
law. 

Motive and purpose are immaterial. 

If the charges are true, it matters not 
what sinister purpose motivated the de- 
fendant, nor how deep and all-consuming 
his malice toward the plaintiff in giving 
publication to the defamatory matter.° 

Nor does it matter that the defendant 
did not believe the charges to be true when 
he made them ,and only discovered their 
truth afterwards. 

The truth whenever disovered is a com- 
plete defense.” 





2Castle v. Houston, 19 Kan. 417, 27 Am Rep. 127. 
3Townshend on Slander and Libel, 3rd ed., page 


4Folkard’s Starkie on Slander and Libel (Wood’s 
Notes) sec. 692. 


IC. C. P: sec: 461. 

6Newell on Slander and Libel, 4th edition, sec 
696; 17 R.C.L. 325; 25 Cyc. 413-414. 

7Davis v. Hearst, 160 Cal. 143, at p. 195. 
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By the same rule, mere belief in truth 
is not a complete justification even though 
the charges are published as belief only.’ 

Belief in truth may, however, be con- 
sidered in mitigation of damages when 
based upon information derived from a 
reliable source.? 

(3) 
Manner of Pleading Truth 

The plea of truth must be direct and 
explicit. 

It must go to the whole charge. 

It must be as broad as the charge, and 
of the very charge attempted to be justified, 
—of the precise imputation complained 
of.!° 

Even when the libelous publication is 
merely the repetition of a libel,—statement 
of the fact that a certain charge had been 
made against the plaintiff by others, the 
defense of justification must go to the 
truth of the charge. 

It is not sufficient if it merely amount 
to a plea and proof of the making of the 
charge : 

If A says B is a thief and C publishes 
the statement that A said B was a thief, 
in a certain sense this would be the truth, 
but not in the sense that the law means. 
It would constitute no defense to C, for it 
would be but a repetition by him of a 
slanderous charge. His defense must con- 
sist in showing that in fact B is a thief. 

If the defendant omits to justify a part 
which contains libelous matter, he is liable 
in damages in respect of that which he has 
so omitted to justify provided the point 
omitted would, by itself, form a substantive 
ground of an action of libel.!! 

In the manner of pleading the truth the 
following principles obtain: 

If the charge is specific the plea of truth 
may be general,—i.e. it may amount to a 
general allegation that the charge is true.!” 
In pleading justification to such a charge, 
the answer need not contain any specific 
details. 

If, however, the charge is general in 


terms, it is not sufficient merely to allege 
that it is true. 

The answer must state specifically the 
acts or offenses of which the plaintiff is 
guilty, or set forth the facts which show 
that the charge is true.!> 

The principle underlying this require- 
ment is that the plaintiff has the right to 
know the case he has to meet and what 
acts it is alleged have been committed 
which justify the general charge against 
him, for he cannot come to the trial pre- 
pared to justify his whole life. 

Townshend says!*: 

“The distinction seems to be that 
where the charge is a conclusion or in- 
ference from certain facts, there the 
plea must set up the facts which war- 
rant such an inference; but where the 
charge is of some specific acts or act, 
there it is sufficient if the plea allege 
that the charge is true. Thus, if it be 
said of a man, that he is a swindler, this 
is an inference from his actions, and 
which can be proved only by showing 
acts of fraud on the part of the plaintiff 
amounting to swindling; and, therefore, 
as we have seen, to justify a charge of 
being a swindler, the plea must allege 
the facts upon which the defendant re- 
lies to make out the charge.” 

To illustrate the pirnciple let me refer 
to several possible ways of accusing a per- 
son of theft: 

(1) “He stole a thousand dollars from 
Smith (on a certain day)”; 

(2) “He is a thief, because he stole a 
thousand dollars from Smith (on a certain 
day)”; 

(3) “He is a thief.” 

In the first two instances [(1) and (2)], 
—the charge being specific, it would be 
sufficient to allege generally that the state- 
ment is true. 

In the third instance (3), the charge 
being general, a general allegation that the 
statement is true would not be sufficient. 

It would be necessary to particularize 





. §Wilson y. Fitch, 41 Cal. 363; Gateley on Libel 


and Slander, p. 157; Townshend op. cit. p. 374. 
— v. San Jose Printing, etc. Co., 99 Cal. 


10Newby v. Times-Mirror Co., 173 Cal. 387; 
Townshend, op. cit. p. 362; Newell, op. cit. 
sec. 699; Gilman v. McClatchy, Ill. Cal. 606; 
Stevens v. Storke, 191 Cal. 329. 

Gatley. op. cit. p. 495. 

"Townshend, op. cit. p. 607; Gatley, op. cit. p. 


498; Newell, op. cit. p. 624. 


13Townshend, op. cit. p. 605; Newell op. cit. sec. 
578; Gatley, op. cit. p. 499. 


14Op. cit. p. 606; See Newell, op. cit. sec. 578; 
Van Ness v. Hamilton, 19 Johns, (N.Y.) 349; 
Herald Publishing Co. v. Fellner, 158 Ky. 35; 
Krulic v. Petcoff, 122 Minn. 517; Callfas v. 
World Publishing Co. 93 Neb. 108; Bilgien v. 
Ulrick, 150 Wis. 532. 
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by setting forth the fact of the theft on 
a day certain of one thousand dollars from 
Smith. 

A plea of justitification setting forth 
one specific act may be sufficient to justify 
a general charge. 

As has been said, a jury may properly 
infer the truth of a general charge from 
the truth of a single specific act alleged in 
justification thereof.!° 

Generally, however, a charge of bad con- 
duct cannot be justified by a single act or 
instance.!® 


(4) ° 

Justifying he Gist or Sting of the Charge 

The defendant is not required to justify 
every word of the alleged defamatory mat- 
ter,—or immaterial details or mere ex- 
pressions of abuse which do not add to the 
sting, and would produce no different ef- 
fect on the mind of the reader than that 
produced by the sustantial part justified. 

It is sufficient if he justifies the main 
charge,—the gist or sting of the libel.'” 

Our Supreme Court has stated this prin- 
ciple in the following language!’ : 

“Tt is well settled that a defendant is 
not required in an action of slander or 
libel to justify every word of the alleged 
defamatory matter; it is sufficient if the 
substance, the gist, the sting of the li- 
belous charge be justified. Immaterial 
variances and defects of proof upon im- 
material matters go for nothing, and, 
if the gist of the charge is established 
by the evidence, the defendant has made 
his case. The defendant should be held 
to a strict accountability for all injury 
inflicted upon the wronged party; at the 
same time there is no sound reason to 
support the proposition that a defendant 
must prove literally the truth of his pub- 
lication. It may be said that modern 
authority has adopted a more liberal rule 
as to this principle than was applied by 
the courts in the ancient past. Indeed, 
there seems to be but little difference 
between counsel here as to the true doc- 
trine at the present time. The serious 
trouble arises upon the application of 
that doctrine. The textwriters substan- 


tially agree as to the true rule, and it is 
well stated by Sutherland on Damages, 
volume 3, page 2626: ‘A plea of justifi- 
cation is sustained by justifying so much 
of the defamatory matter as constitutes 
the sting of the charge. It is unnecess- 
sary to repeat and justify every word of 
the alleged defamatory matter, if the 
substance of the charge be justified. If 
the substantial imputations be proved 
true, a slight inaccuracy in the details 
will not prevent a judgment for the de- 
fendant, if the inaccuracy does not 
change the complexion of the affair so as 
to affect the reader of th article differ- 
ently than the actual truth would.’ ” 


Townshend says!?: 

“A justification on the ground of truth 
need not go further than the charge, 
and it is sufficient to justify so much 
of the defamatory matter as is action- 
able, or so much as constitutes the sting 
of the charge; it is unnecessary to repeat 
and justify every word of the alleged 
defamatory matter; it is sufficient if the 
substance of the libelous charge be justi- 


fied.” 


In a note to the above, he adds 
“It is sufficient if the gist and sub- 
stance of the libelous matter charged are 
justified and covered by the matters of 
fact stated in the answer. Thus where 
the charge against the plaintiffs was that 
they sold and compounded poisonous and 
deleterious pills, and that the defendant 
had crushed the system of poisoning 
pursued by the scamps and rascals, the 
gist of the charge is the selling poison- 
ous pills, and therefore it was held that 
a plea to the whole declaration, which 
justified the charge of selling poisonous 
pills, without noticing the terms of re- 
proach, scamp and rascal, was on motion 
for judgment non obstante verdicto held 
sufficient. (Morrison v. Harmer, 3 

Bing. N. C. 759.)” 

In the case to which Townshend refers, 
the court observed that they could not 
understand the words “scamps” and “ras- 
cals,” however offensive, as containing any : 


(Continued on Page 23) 


20. 





15Odiorne v. Bacon, 16 Cash. (Mass.) 185; 
Regina v. La Bouchere, 14 Cox C. C. 419; 
Edwards y. Bell, 1 Bing. 403; 130 Eng. Rep. 
(Reprint) 162; Brown vy. Beatty, 12 Up. Can. 
C. P. Rep. 107. 

16Gatley, op. cit. p. 158; 


17Gatley, op. cit. pp. 496-497; Newel], op. cit. sec. 
582. 

18Hearne v. De Young, 119 Cal. 670, at pp. 673- 
674. 

19Op. cit. pp. 369-370. 

20Op. cit. p. 370, note 1. 
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service. 
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The President’s Page 


Fellow Members 
Los Angeles Bar Association: 

Perhaps the most important item of prog- 
ress since the last issue of the BULLETIN is 
the meeting of the joint committee repre- 
senting the Superior Court Bench and the 
Bar Association, held on the evening of 
June Ist. 

The members representing the Bench 
were: Judges Walton J. Wood, John L. 
Fleming, Albert Lee Stephens, F. C. Valen- 
tine and William C. Doran. Judge Charles 
S. Crail is also a member of the committee 
but was unable to attend. Those represent- 
ing the Bar Association were: Messrs. Hu- 
bert T. Morrow, Guy Richards Crump and 
Kemper Campbell. Messrs. Leonard Slos- 
son and Norman Bailie, the remaining mem- 
bers of the Bar Association committee were 
unable to be present on account of other 
engagements. 

This joint committee is in a sense a con- 
tinuation of a similar committee which 
functioned for some time last year. The 
committee has been somewhat enlarged and 
will be permanent, holding its meetings reg- 
ularly and as occasion arises. A spirit of co- 
operation and cordiality was manifested 
throughout the meeting that I am sure will 
continue to prevail. The lamentable condi- 
tion of our Superior Court calendar is a 
matter upon which there is no room for 
disagreement. This subject was earnestly 
considered and every effort will be made 
through the medium of this joint committee 
to bring the trial of cases within reasonable 
proximity to the time of joinder of issue. 
It was recognized that such a result will be 
impossible unless a larger number of judges 
are transferred to Los Angeles County. In 
fairness to all litigants, it is apparent that 
there must be a re-setting of cases in the 
new departments and discussion was had 
with respect to the best method to accom- 
plish this purpose. The following resolu- 
tions were adopted : 

“RESOLVED: That a committee of four 

(4) members of this committee, two to be 

selected from among the judges and two 

from the Board of Trustees of the Bar 

Association, be appointed by the Chair- 

man to wait upon the Chief Justice of 

the State of California and the Judicial 

Council at the earliest convenient. time, 

and express the desire of this committee 


and of the Bench and Bar of Los Angeles 
County insofar as this committee can 
properly do so, to co-operate with the 
Judicial Council in expediting the trial of 
cases; that the Presiding Judge of the 
Superior Court of Los Angeles County be 
requested to withhold the re-setting of all 
calendars until such committee can report 
back, and that when the meeting ad- 
journs, it adjourn to a date certain to re- 
ceive and act upon the report of the com- 
mittee.” 

“WHEREAS, civil cases are being set for 
trial in the Superior Court of Los An- 
geles County many months later than 
similar cases are set in other counties of 
this state; and 

“\WHEREAS, such condition will con- 
tinue even after the ten additional judges 
provided for by an Act of the Legisla- 
ture of the State of California at its ses- 
sion just closed, have taken office ; and 

“WHEREAS, the long period of time 
elapsing between the joining of issues in 
civil cases and the trial thereof in this 
county tends to bring the administration 
of justice into disrepute and in many 
cases amounts to a denial of justice; and 

“WHEREAS, persons compelled to liti- 
gate their cases in the Superior Court of 
the State of California are entitled to 
equal consideration in each county, Now 
Therefore Be It: 

“RESOLVED: That it is the sense of this 
meeting that all available judges be trans- 
ferred and assigned to duty in the Super- 
ior Court of Los Angeles County imme- 
diately, and continue in such assignment 
until the trial of cases in this county may 
be had at as early a date as in other coun- 
ties of the state; and be it 

“FURTHER ReEsoLveD: That the com- 
mittee appointed by the Chairman in ac- 
cordance with resolution adopted at this 
meeting to wait upon the Chief Justice 
and Judicial Council of the State of Cali- 
fornia be instructed to present this resolv- 
tion to the Chief Justice and Judicial 
Council, and request an assignment of all 
available judges to the Superior Court of 
this county until such time as the trial 
calendar here shall be brought abreast of 
the trial calendar in other counties of the 
state.” 
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Successor to 
Los Angeles Title Insurance Company 


A complete Title Plant of Los Angeles County Records. 
An expert corps of Title Searchers and Examiners. 


Capital and Surplus in 


securities at par plus. Enable this Company to 
unexcelled Title 


Service. 


Located in 


MORTGAGE GUARANTEE BLDG. 


los Angeles, Cal. 


626 South Spring St. 


TRinity 322] 

















In pursuance of the first of these resolu- 
tions, a committee consisting of Judges 
Wood and Stephens and Messrs. Crump 
and Campbell appeared before the Judicial 
Council. 

It is a matter for congratulation that the 
Judicial Council seems to be thoroughly 
awake to the necessities of our situation in 
Los Angeles County and is more than will- 
ing to listen to suggestions which may assist 
the Council in arriving at proper conclu- 
sions. When the ten extra judges were al- 
lowed Los Angeles County by the legisla- 
ture and the Governor, the allowance was 
made upon the understanding that there 
were also available some thirteen judges 
throughout the state, most of whom could 
be transferred to this county. Up to date, 
the average has been about five—Los An- 
geles County furnishing any additional 
judges from its own Municipal Court 
bench. It is understood that the Judicial 
Council expects to so direct the setting of 
cases in other counties that more judges 
will gradually be made available for this 
county, and as they are made available extra 
calendars can be set upon approximately 
sixty days’ notice. The setting of cases 
more than a year after they are at issue is 


a disgrace to our judicial system and it 
serves to bring both Bench and Bar into 
public disrepute. We should not content 
ourselves with any solution of this matter 
short of bringing the trial of cases up to a 
period of not to exceed ninety days after 
they are at issue. The figures show that it 
will require an additional seventeen judges 
to keep from falling further behind. To 
make material inroads upon the calendar we 
must have a considerable number of judges 
in addition to the number above specified. 
Los Angeles County judges are trying more 
cases per judge than any others in the State 
of California. Our calendars are set too 
heavy. It is far better to allow one or two 
judges an occasional day for the considera- 
tion of submitted matters than to have liti- 
gants and witnesses, a large number of busi- 
ness men and women, coming to the court- 
house day after day to await the trial of 
cases when there are no judges available to 
try them. The members of the Superior 
Court bench and the members of the Judi- 
cial Council are, I understand, of a similar 
opinion with regard to the matter of “trail- 
ing” cases and every effort will be made to 
remedy this condition. 
(Continued on Page 20) 
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A New Home Office Building For Title 


Insurance and Trust Company 


Typifying the distinctive and entirely 
original American architecture recently 
adopted for the newer and finer office 
buildings in this country, Title Insurance 
and Trust Company has commenced the 
erection of its new home office building 
between Fourth and Fifth Streets on the 
west side of Spring Street. 

In both exterior and interior design and 
arrangements the building will be one of 
the outstanding fine office buildings of Los 
Angeles. 

The building, exclusive of the land, is 
to cost when completed something over 
two millions of dollars. The frontage on 
Spring Street is a great span of 242 feet. 
The building is limit height, of extra heavy 
steel construction with terra cotta facing, 
and through all the plans most liberal pro- 
vision has been made towards commodious 
offices and every convenience. The set- 
back construction happily brings about the 
combination of simple dignity, beauty and 
an abundance of light and outside air. 

On the street floor there will be space 
for nine retail shops fronting on Spring 
Street, in addition to the Spring Street 
entrance through the north side of the 
building to the garage facilities. The en- 
trance to the building is through an im- 
mense vestibule and lobby 50 feet wide to 
a battery of six elevators, three on each 
side. With all the great public space lead- 
ing to the elevators, these have been con- 
veniently located near the main entrance. 
On past the elevators a wide impressive 
stairway leads up to the second floor, to 
be occupied entirely by the Trust and Es- 
crow Departments. There is a 24 foot ceil- 
ing on this floor and the entire floor is to 
be finished in marble and hardwoods, with 
bronze grills. 

The inner U-shaped court, 60 feet wide 
and entirely open to the rear, together with 
the 40 foot spaces on the north and south 
sides of the building, give outside light 
and air to every office. Extra wide office 
corridors further contribute towards added 
space and lighting. 

This building immediately becomes one 


of the most prominently located business 
buildings in Los Angeles. It is in the center 
of the banking and financial district, ad- 
jacent to the retail district, County and 
Federal buildings, and the new City Hall. 
The leading hotels are close by, and the 
building is in the direct path of the traffic 
from the depots and midway between the 
6th and Main and the Hill Street inter- 
urban stations. 

In the rear of the building is to be lo- 
cated the 150-car garage, which can be 
entered either from Spring Street or Frank 
Court. This garage accomodation is also 
augmented by plans and construction under 
way for a limit-height garage just adjoin- 
ing the new Title Insurance Building. 

The building will be of such distinctive 
size and architecture and so prominently 
located that it will stand out immediately 
in the minds of all the people in Los 
Angeles. 

It is expected that the company’s own 
business, that of title insurance, together 
with trust and escrow departments, will be 
of interest to certain classes of tenants 
needing these services close at hand to 
further simplify and expedite their own 
business. 

Title Insurance and Trust Company, 
with nearly 900 employees, will occupy 
practically five floors of the new building. 
The Trust and Escrow Departments will 
occupy the entire second floor. The third 
and fourth and part of the fifth floor is 
given over to general offices. On the tenth 
floor will be located the administrative 
offices, the directors’ room, _ recreation 
rooms for both women and men, an of- 
ficers’ dining room, and a lunch counter, 
and cafeteria for the employees. This gives 
the company approximately 100,000 sq. ft. 
of office space, to meet the demands of its 
growing business, compared with approxi- 
mately 65,000 sq. ft. of floor space in its 
present quarters. 

This leaves approximately five floors 
with about 14,000 sq. ft. of rentable area 
to each floor—a total of 70,000 sq. ft. for 


(Continued on Page 22) 
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Title Insurance Buifding, 
at 433 South Spring Street, 
the new home of Title In- 


surance and Trust Company, 
to be completed early in 1928. 

John B. Parkinson and 
Donald B. Parkinson, archi- 
tects. The Scofield Engineer- 
ing - Construction Company, 


general contractors. 
Burton Newcomb, Building 


Manager, 245 Title Insurance 
Building, will be glad to give 
further details to any pros- 
pective tenants. 


OFFICES 





Any Lawyer will 
be Proud of 


THe New Tirte INSURANCE 
BUILDING, now under construc- 
tion, offers an exceptional oppor- 
tunity for discriminating office 
in modern office facilities. 


The building is in the center of 
the business district of Los 
Angeles and adjacent to the 
County, City, and Federal build- 
ings. 


The large size and distinctive 
architecture of this building give 
it an immediate city-wide ident- 
itv. And the many other desir- 
able features insure the tenant 
added business efficiency, com- 
fort, and pride in his office sur- 
roundings. 


Citle Insurance and Crust 
Company 


California’s Largest Title Insurance Company 
CAPITAL AND SURPLUS $9,000,000.00 


Wm. H. Allen, Jr., President 


Stuart O’Melveny, First Vice-President 


O. P. Clark, Secretary 


TitLe INSURANCE BLba. 


Los ANGELES, CALIF. 
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Ask Me Another 


Members of the Los Angeles Bar Association: Sharpen your pencils and 
your wits; prepare for the forthcoming ordeal of being quizzed by the question- 
and-answer page, ASK ME ANOTHER, consisting exclusively of questions 
pertaining to facts legal and semi-legal in their nature, and designed as a test 
of the learning of members of the Bar and for their benefit, edification and en- 
lightenment. 

ASK ME ANOTHER will make its initial apearance in the next issue of 
the BULLETIN. The set of questions and answers for the issue has been pre- 
pared by Messrs. Maurice Saeta and Frank Merganthaler of the Los Angeles 
Bar. In case ASK ME ANOTHER is, as the editors of the BULLETIN antici- 
pate, welcomely and happily received, the page will appear regularly. 

JUST A WORD OF WARNING. Not only will this set of questions be 
published, but concurrently therewith will be registered the scores of several 
prominent members of the Association who have been subjected to the test. In 
the meantime, certain members will be called upon—and unexpectedly—to dem- 
onstrate their knowledge of the law by their answers to the questions, and the 
results will appear on the ASK ME ANOTHER page. You, dear reader, may 
be one of the fortunate ones directed to submit to this examination. But do not 
fear, for the questions are all concerning facts with which every able lawyer 
is presumed (however rashly) to be quite familiar. Incidentally, you and each 
of you will please take notice that should any lawyer be so bold as to decline 
to accept.the invitation of having the set of questions propounded to him, his 
score will be recorded and published as zero. So govern yourself accordingly. 











Additional 1927 Committee Assignments 


Through error, the list of members of Additional committees are the follow- 
the Section on Criminal Law and Pro- ing: 


cedure, as published in the last issue of 
the BULLETIN, was incomplete. To that 
list should be added the following names: 

Chas. D. Ballard, Louis P. Russill, Lu- 
cretia H. Norman, Hamish B. Eddie, Jo- 
seph Sokolow, Martin L. Haines, Jos. F. 
Chambers, John J. Hill, Jr., Henry M. 
Willis, Erwin W. Widney, Daniel Hidey, 
Chaim Shapiro, Harold Ide Cruzan. 

Also, the following changes in the per- 
sonnel of the Committee on Grievances 
should be noted. 

Mr. Joseph Smith has been appointed 
in the stead of Mr. John Keogh, who re- 
signed. 

Associate Members of this 
are as follows: 

Charles C. Montgomery, George H. 
Moore, A. G. Ritter, Loren V. Andrews, 
M. J. McGarry, B. J. Bradner, B. F. 
Woodard, M. J. Finkenstein. 


Committee 


SPECIAL COMMITTEE ON 
CORPORATIONS 


George E. Farrand, Chairman; James 
S. Bennett, Donald P. Goodwin, Paul 
Fussell, Alexander Sokolow. 


PUBLIC DEFENDER’S LIST 

Joe Crider, Jr., Chairman; Chas. L. 
Nichols, R. H. F. Variel. 

This is the third issue of the BUL- 
LETIN in which committee assignments 
have appeared. Reference is made to the 
issue of April 21 for lists of members of 
the following committees: 

Membership 

Grievances 

Legal Ethics 

Judiciary 

Courts of Inferior Jurisdiction 
Constitutional Amendments 
Criminal Law and Procedure 


(Continued on Page 23) 














wn Oo ee “SS oro FE 


llow- 


[ames 
Paul 


BUL- 
ments 
‘o the 
rs of 


THE BAR ASSOCIATION BULLETIN Page 15 











‘Ae Y 
owl 


ce f 
eS+ 
ssi ee oe ane, 
see? By. 7 oa BS 
su. at q 
YO gt ne po ote 
ihe OT csent 
airs 
ro wpride™® on 00,000 
_ wei 4 


TITLES 
ESCROWS 
TRUSTS 





























fintel Alexandria 


Fifth and Spring Streets 


Centrally Located for 
Visiting Lawyers 


Official Meeting Place of Los Angeles Bar Association 




















Page 16 





THE BAR ASSOCIATION BULLETIN 











Title Insurance and Trust Company 


CAPITAL AND SURPLUS 
$9,000,000.00 


WILLIAM H. ALLEN, JR., President 
STUART O'MELVENY, First Vice President 


O. P. CLARK, Secretary 


California’s largest title insurance company. 


Issues Policies of Title Insurance and Guarantees, 
handles escrows and acts in all trust capacities, 


and insures the validity of Bond Issues. 


The Company also issues Policies of Title Insurance 
and Guarantees and handles escrows on property 
in the counties of San Diego, Ventura, Kern, Tu- 


lare, Riverside and Santa Barbara. 


Orders for Policies and Guarantees to be issued in 
these counties can be placed if desired with the 


main office at Fifth and Spring Streets. 


TITLE INSURANCE AND TRUST COMPANY 


Title Insurance Building 
Fifth and Spring Streets 
Los Angeles 
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Doings of the Committees 


MEMBERSHIP COMMITTEE 


The Membership Committee has so far 
this year investigated and approved for 
membership in the Los Angeles Bar Asso- 
ciation one hundred ten applicants. Two 
meetings have been held in the office of 
the chairman, Edward Winterer, and in 
addition to investigating the standing of 
the applicants by calling upon the sponsors 
who signed the applications for member- 
ship, the Membership Committee is plan- 
ning an active campaign for new members 
and has adopted as its slogan “Every law- 
yer in good standing a member of the Bar 
Association.” 

If a suggestion be permitted, the com- 
mittee desires to impress upon the Bar 
the necessity for making a careful investi- 
gation of the legal qualifications and moral 
character of all applicants whom they 
sponsor for membership. The committee 
will not approve for membership any ap- 
plicants, unless their good standing is 
vouched for by a member, and, in some 
instances, the sponsors have been unable 
to recall many facts concerning their candi- 
dates. 

If the Bar is to continue to be a real 
force for good in the community, quality, 
as well as numbers, must be the watch- 
word, and it is for this reason that the 
Membership Committee is making a spe- 
cial effort to learn as much as possible 
about the applicants for membership be- 
fore recommending the acceptance of their 
applications. 

The committee is composed of Edward 
Winterer, Chairman, Loyd Wright, Vice- 
Chairman, Roy W. Dowds, Secretary, 
Honorable Frank R. Willis, and M. P. 
Dunlevy. 

Respectfully submitted, 


Roy W. Downs, Secretary. 


FRATERNITY COMMITTEE 

To the end that there may be a greater 
spirit of fraternity among the members 
ot the Los Angeles County Bar Associa- 
tion, the President of the Bar appointed 
a Fraternity Committee composed of the 
following members: 

_Frank G. Tyrrell, Chairman; Harold S. 
Kiggens, Vice-Chairman; Ida May Adams, 
Secretary; E. Earl Crandall, Kimpton 





Ellis, Robert Alter, Geo. E. Waido, Judge 
Chas. B. MacCoy, W. Cloyd Snyder, Judge 
Dailey S. Stafford, H. G. Redwine, Luke 
J. McNamee, Noel C. Edwards, Harold 
Ide Cruzan, Judge Chas. E. Haas, Judge 
Samuel R. Blake, Kenton A. Miller, Chas. 
E. Millikan, Jas. Donovan, Orra E. Mon- 
nette, Judge Jas. H. Pope, Voltaire Perk- 
ins, Frank Rouse, J. W. Morin, Judge 
Douglas Edmonds, Elmer P. Bromley. 

The members of this committee were 
carefully chosen by President Campbell, 

(a) Because of their large acquaint- 
ance with members of the Bar, 

(b) Because of their ability and high 
standing in the profession, 

(c) Because of their zeal for the wel- 
fare of the organization, and 

(d) Because of their happy faculty of 
being friendly and inspiring others with 
the same spirit. 

The first meeting of the committee was 
held at the Clark Hotel Grill on April 26, 
1927, but owing to the fact that the secre- 
tary of the committee and a number of its 
members were busy with the community 
property law and with other legislative 
work in Sacramento, only eight members 
responded to the notices. 

Chairman Frank G. Tyrrell, at this first 
meeting of the committee appointed Kimp- 
ton Ellis to confer with the Board of Trus- 
tees of the Bar Association for the pur- 
poses, 

1. Of ascertaining the will of the trus- 
tees as to whether or not each member 
of the bar should wear, at the meetings of 
the Bar Association, a badge or button 
bearing his name, 

2. To ascertain with which committees 
the Fraternity Committee should collab- 
orate and for what purposes, and to report 
at the next meeting the foregoing matters, 
together with any suggestions which the 
Board of Trustees might make. 

The second meeting of the committee 
was held at the Clark Hotel Grill on May 
9, 1927, and had an attendance of fourteen 
members who spent a delightful hour in 
enthusiastic discussion of proposed activ- 
ities of the committee. Kimpton Ellis re- 
ported the special recommendations made 
by the Trustees of the Bar Association in 


(Continued on Page 21) 
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Case Notes* 


WituraM E. Bursy of the Los Angeles Bar 


Professor of Law, University of Southern California 


CORPORATIONS — STOCKHOLD- 
ER’S LIABILITY—ATTACHMENT. 


The case of Aronson & Co. v. Pearson, 
72 C.D. 225, (reversing C.A.D. 241) holds 
that a creditor of a corporation whose debt 
is secured by a mortgage executed by the 
corporation may, notwithstanding such se- 
curity, attach the property of a stock- 
holder in an‘ action against him on his 
stockholder’s liability. To arrive at this 
conclusion two legal propositions must be 
established. First, that the liability of a 
stockholder is contractural within the mean- 
ing of section 537 of the Code of Civil 
Procedure relative to atachment. That such 
liability is contractural and not merely a 
penalty has been established since the de- 
cision of our Supreme Court in Kennedy 
v. California Savings Bank, 97 Cal. 93. 

The second proposition, and the one to 
which this case primarily relates, is that the 
obligation of the stockholder is not secured 
within the meaning of section 537 C.C.P., 
altho the creditor held a mortgage on the 
property of the corporation. There has 
heretofore been considerable uncertainty 
on this proposition in view of the fact that 
because of certain rather general and loose 
statements made by our Supreme Court it 
has been virtually impossible to determine 
whether an action to recover on a stock- 
holder’s liability was an action to enforce 
a contract made by the corporation as the 
agent of the stockholder or an action to 
enforce the subscription contract made by 
the stockholder in his purchase of stock. 
If the corporation was merely the agent 
of the stockholder in creating the liability 
it might, well be argued with rather per- 
suasive force that the security given by 
the corporation should inure to the benefit 
of the stockholder and therefore no at- 
tachment could be had in an action against 
the stockholder on his liability. The court, 
however, does not accept this theory. The 


court proceeds upon the second alternative 
suggested above. The court said: “The 
constitutional and statutory provisions re- 
lating to liability of stockholders become 
essential terms of the subscription agree- 
ment of a stockholder as fully as if they 
were set forth at length therein. By accept- 
ing ownership of stock in a corporation, 
the stockholder in effect offers to make 
payment, to the extent of his stockholder’s 
liability, to any person who may extend 
credit to the corporation. ‘The offer and 
the act (of extending credit) combined 
make a complete contract’ between the 
stockholder and the creditor. It thus ap- 
pears that the stockholder’s liability to the 
creditors of the corporation is not based 
upon the agency, in any general sense, of 
the corporation to impose such liability 
upon him but upon his own agreement, 
implied from his acceptance of the owner- 
ship of stock.” It therefore follows from 
such a premise that the corporation and 
stockholder had assumed independent obli- 
gations to pay the corporate debt, and that 
while the contract of the corporation was 
secured by a mortgage, the contract of the 
stockholder was not so secured and there- 
fore attachment was proper in an action 
against the stockholder. 
W. T. F. 
Motor Bus REGULATION 

The extent to which the motor bus is 
replacing other forms of transportation is 
indicated in an article by Messrs. Lilenthal 
and Rosenbaum, “Motor Carrier Regula- 
tion by Certificates of Necessity and Con- 
venience,” 36 Yale L. J. 163, (December, 
1926). Statistics therein cited show that 
in the past ten years 54 electric railway 
companies have abandoned all operation; 
97 have abandoned rail service entirely, 
now rendering service by motor bus; and 
79 have abandoned part of their rail sys- 
tem, replacing it with bus service. More- 
over, on January 1, 1926, there were 51 





*Epitor’s Note: The BULLETIN will be pleased to accept for publication reviews of, 
and comments on, recent decisions, and members of the bar are urged to co-operate with Mr. 
Burby in effectuating the maintaining of Case Notes as a noteworthy feature of the BULLE- 
TIN. Reviews should be mailed to the office of Mr. Burby, 3660 University Avenue. 
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steam railroads using motor trucks to sup- 
plement their shipping service. Striking ex- 
amples of the extent to which electric and 
steam railways respectively are turning to 
the motor bus include the following: The 
Public Service Transportation Company, 
a New Jersey Electric Railway, was op- 
erating over 800 busses over 90 routes on 
January 1, 1926; and on that same date 
the New England Transportation Com- 
pany, a subsidiary of the New York, New 
Haven and Hartford Railroad, was operat- 
ing 125 busses over nearly 800 miles. 

One of the most recent cases of the 
United States Court on the question of 
motor bus regulation is that of Morris v. 
Duby, 47 Sup. Ct. Rep. 548 (April 28, 
1927). Plaintiffs and appellants operated 
for hire under proper license, motor trucks 
on the Columbia River Highway in Ore- 
gon. The highway commission of Oregon 
pursuant to a law of that state, reduced the 
maximum load from 22,000 to 16,500 
pounds, declaring that the road was being 
damaged by heavier loads. 

Objection was entered to the commis- 
sion’s order on the ground that it was an 
interference with interstate commerce. 
Held, that in the absence of national legis- 
lation especially covering the subject of 
interstate commerce, the state may rightly 
prescribe uniform regulations adapted to 
promote safety upon its highways and the 
conservation of their use, applicable alike 
to vehicles moving in interstate commerce 


and those of its own citizens. Reference 
was made to the case of Buck v. Kuyken- 
dall, 267 U.S. 307, 69 L. Ed. 623. 

Other recent cases and articles dealing 
with the subject may be cited: 

Cases 

Motor Transit Co. v. Railroad Com. of 
California, 189 Cal. 573, 209 Pac. 586: 
Franchise Motor Freight Ass’n. v. Seavey, 
196 Cal. 77, 235 Pac. 1000; Frost v. Rail- 
road Com. of California, 197 Cal. 230, 
240 Pac. 26, 46 Sup. Ct. Rep. 605, 70 L. 
Ed. 682; Bacon Service Corporation y. 
Huss, 199 Cal. 21, 248 Pac. 235; Hissem 
v. Guran, 112 Ohio State 59, 146 N. E. 
808; Packard v. Banton, 264 U.S. 140, 68 
L. Ed. 596; Michigan Public Utilities Com. 
v. Duke, 266 U.S. 570, 69 L. Ed. 445; 
3ush & Sons Company v. Maloy, 267 U. 
S. 317, 69 L. Ed. 627; Interstate Busses 
Corporation v. Holyoke Street Railway 
Company, 47 Sup. Ct. Rep. 294. 

Articles 

Motor Carrier Regulation by Certificates 
of Necessity and Convenience, Lilienthal 
and Rosenbaum, 36 Yale L. J. 163 (De- 
cember, 1926); Motor Carrier Regulation 
in Illinois, Lilienthal and Rosenbaum, 22 
Illinois L. R. 47 (May, 1927); Motor 
Carrier Regulation—Federal, State, and 
Municipal, 26 Columbia L. R. 954 (De- 
cember, 1926) ; State Highways and Inter- 


state Motor Transportation, Gavit, 21 
Illinois L. R. 566 (February, 1927). 
R. Loge 





THE PRESIDENT’S PAGE 


(Continued from Page 11) 

The number of outside judges available is 
not uniform and in order to utilize as many 
of these as possible, it was necessary to 
adopt a rule limiting settings to four months 
in advance so that cases more recently at 
issue would not be given preference over 
those that have been at issue a long time. 
The order made by the Judicial Council 
covers the situation in fairness to all liti- 
gants and provides for the greatest degree 
of flexibility in number of departments. 

I must again acknowledge my personal 
appreciation of the activities of various 
committees. Meetings have been held by a 
considerable number of our standing and 
special committees, and a remarkable spirit 
is manifest in the Association. The progress 


that will be made by the Association is de- 
pendent upon that spirit and upon the sacri- 
fices that individual members are willing to 
make, particularly through the medium of 
committees of the Association upon which 
they have been chosen to serve. 

Among those committees that have had 
meetings of interest and profit are, Ethics 
Committee ; Committee on Legal Education 
(two meetings) ; Committee on Court Re- 
porting; Law Library Committee (two 
meetings) ; Committee on Meetings (two 
sessions) ; Bulletin Committee ; Committee 
on Courts of Inferior Jurisdiction; Com- 
mittee on Criminal Law and Procedure; 
Publicity Committee; Judiciary Committee 
(two meetings); Fraternity Committee 


(two meetings) ; Committee on Substantive 
Law; Program Committee. I do not know 
that this includes the full list, and meetings 
of other committees have been arranged for. 
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Several special committees have been ap- 
pointed and actions taken by them which 
have been of great aid to the Association. 
To mention one instance—the Committee 
on Substantive Law forwarded an opinion 
to the Governor in response to his request 


for advice from us concerning the merits 
of a certain bill. I should not fail to men- 
tion our earnest and hard-working Griev- 
ance Committee which holds its regular 
meetings every week. 

KEMPER CAMPBELL. 





DOINGS OF COMMITTEES 
(Continued from Page 17) 


reference to the activities of the Fraternity 
Committee as follows: 

1. That no individual badges of identi- 
fication be worn by all members of the Bar, 

2. That the members of the Fraternity 
Committee wear badges bearing the word 
‘Fraternity.’ 

3. That the members of the Fraternity 
Committee see that each member of the 
Bar meets every other member of the bar, 
and to this end that no two members of 
the Fraternity Committee sit at one table 
at any meeting of the Bar Association. 

4. That the Fraternity Committee col- 
laborate with the Program and Attendance 
Committees. 

Mr. Ellis further reported that the Board 
of Trustees considered the co-operation of 
the three above named committees of tre- 
mendous importance in the success of the 
meetings of the Bar Association. 

The third meeting of the Fraternity 
Committee was attended by fifteen mem- 
bers and took place at a private dining 
room at the Broadway Department Store 
on May 23, 1927. 

The committee did its first real work at 
the meeting of the Bar Association at the 
Elks Club on the evening of Tuesday, May 
24,1927. The occasion was one of particu- 
lar importance to the Bar since the speaker 
was Dr. William Searle Holdsworth, Vin- 
erian Professor of English Law at Oxford 
University. Many visiting judges and at- 
torneys accepted the invitation of the Los 
Angeles Bar to hear this scholar of world 
note; hence the activities of the Fraternity 
Committee were particula acceptable and 
helpful. 

The Fraternity Committee invites the co- 
operation of each individual member of 
the Bar in the tremendous task of frater- 
mizing reserved, dignified, hard-working 
lawyers, and imbuing them with the ‘get-to- 
gether’ spirit of their college days. 

Respectfully submitted, 
Ipa May Apams, Secretary. 


COMMITTEE ON CRIMINAL LAW 
AND PROCEDURE 

A meeting of the Committee on Criminal 
Law and Procedure was held in the grand 
jury room of the District Attorney’s office 
on May 10, at 7 o’clock. A letter to the 
committee from President Campbell was 
read. The chairman, Mr. Little, then 
called for suggestions from the members 
as to ideas of the work that the committee 
should undertake, and gave as his idea 
that the Penal Code should be studied, the 
Code being divided into sections of perhaps 
ten sections to each member, who would 
study them carefully and then bring in 
suggestions for the committee to discuss 
and take action upon. In elaboration of 
this topic, Mr. Rush expressed himself at 
length on the necessity of amending a num- 
ber of laws in the Penal Code, citing sev- 
eral instances. Mr. Fricke and Mr. Ag- 
geler also recited instances that should be 
corrected. The plan of study recommended 
by the chairman was approved and adopted. 

Miss Kellog suggested an idea for sup- 
planting all of the criminal procedure that 
now takes place after a prisoner is pro- 
nounced guilty, with a new procedure in 
which the criminal would be studied in a 
scientific manner and a system of rehabili- 
tation prescribed by a board of experts in 
the place of the present punitive system, 
and read a brief outline of the plan. Mr. 
Fricke and Mr. Aggler both expressed 
themselves as being in favor of the plan, 
Mr. Fricke, in particular, stating that he 
had been working on such a plan for sev- 
eral years. Mr. Aggler stated that his office 
and the office of the District Attorney had, 
as a matter of practice, been following out 
a procedure very similar to the plan pro- 
posed, and had found it very satisfactory. 
It was agreed that the next meeting would 
be devoted to a consideration of this plan, 
and that a number of prominent psychia- 
trists, psychologists and criminologists 
would be invited to be present to give their 
views on the subject, and suggest improve- 
ments and new ideas. 

Respectfully submitted, 
CAROLINE KELLOGG, Secretary. 
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Book Reviews 


By Harry GRAHAM BALTER of the Los Angeles Bar 


MONTGOMERY'S MANUAL OF FEDERAL 
JURISDICTION AND PROCEDURE, with 
forms; 1927; third edition by Berkeley 
Reynolds Davids; Xliz and 1408; Ban- 
croft-Whitney Company, San Francisco, 
Calif. 

The third edition of this standard work 
on Federal Jurisdiction and Procedure 
should be warmly welcomed by all members 
of the bar having any contact with litigation 
in the Federal Courts. Federal practice is 
largely statutory and any guide-book, to be 
of any practical value, must keep abreast of 
the numerous acts continually being passed 
to regulate Federal Procedure. This task 
is ably accomplished by Mr. Davids in this 
most recent edition of Montgomery’s 
Manual. Throughout the text appear the 
relevant enactments and rules, particularly 
verbatum excerpts from the United States 
Code, and following the body of the book 
are given all the important statutes, includ- 
ing the entire Judicial Code, the Equity 
Rules, Admiralty Rules, (ninth circuit), 
and the rules set down by the Supreme 
Court and the subordinate Federal Courts. 

In its treatment of the subject-matter a 
discussion of substantive law is wisely omit- 
ted, attention being concentrated upon the 
procedural points of Jurisdiction of the 
Federal Courts—over what cases they have 
Jurisdiction, and perhaps even more im- 
portant to the practitioner, what to do when 
once in the Federal Courts. If, however, 
the attorney believes that he can take down 
this volume and find therein the complete 
answer to all his problems and perplexities, 
he will be disappointed. The book is as its 
name denotes, neither an exhaustive ency- 
clopedia nor a comprehensive digest, but 
merely a manual, more full perhaps than 
most manuals, but still generally such. 


A summary of the topics discussed will 
show the scope of the book. Part I deals 
with the Courts of the United States, Part 
II, with Original Jurisdiction, Part III, Ter- 
ritorial Jurisdiction—Venue—Running of 
Process. The remaining parts, ten in all, 
are Removal of Causes from State Courts, 
Judicial Proceedings, Penalties and Forfeit- 
ures, Criminal Prosecutions, Suits in 
Equity, Cost and Fees, and Appellate Juris- 
diction and Procedure. The part on Suits 
in Equity is especially instructive and valu- 
able, discussing as it does the entire matter 
of the difference between Federal and State 
modes of handling matters of Equity and 
presenting the Federal point of view with 
satisfactory clarity. 

In addition to the merit of the subject 
matter of the text, there is presented in this 
one volume work the added virtue of ready 
accessibility of that subject-matter. Poor 
indexing has long been the bane of lawyers 
and the curse of otherwise laudable refer- 
ence works. Too many a splendid text is 
doomed never to see the light of day because 
the searcher has no expedient way of un- 
earthing it. The present volume, most for- 
tunately, is not so handicapped. On the 
contrary the volume is painstakingly in- 
dexed. In addition to elaborate table of con- 
tents, there is even a more detailed index. 
Besides these, there is a long list of statutes 
and constitutional enactments, with a refer- 
ence table from these to the text where they 
are discussed. The suggestion is ventured 
that a table of cases would have been a wel- 
come addition. Such a table may be most 
valuable on the proper occasion and often 
is more utilized than all others. But in view 
of the pains taken in other ways to furnish 
adequate indexing, this omission can be 
cheerfully condoned. 





T. I. & TR. CO. OFFICE 
BUILDING 


(Continued from Page 12) 
renting to outside tenants. Much of it has 
already been spoken for by attorneys, 
brokers, and other corporations. 

Architects for the building are John and 
Donald B. Parkinson, and the Scofield 
Engineering-Construction Company has the 


general contract. 

Burton Newcomb has been engaged by 
Title Insurance and Trust Company to rep- 
resent their interests during construction, 
to lease the building, and organize it for 
operation. Mr. Newcomb formerly rend- 
ered this service for S. W. Straus & Co. 
for their 15 million dollar office buiding in 
Chicago and the 39 story Book Tower in 
Detroit. 
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LOS ANGELES 
812 Law Building 
139 North Broadway 
MEtropolitan 1597 





STEVER & JONES 


Shorthand Reporters and Notaries 


Your Deposition and General Reporting Solicited 


REPORTERS FOR THE 


Los Angeles Bar Association 
Federal Trade Commission 
Interstate Commerce Commission 


Our Los Angeles Telephone Number 
Has Been Changed to MEtropolitan 1597 


LONG BEACH 
Middough Building 
Locust and Broadway 
Phone: 664-28 











Special announcements by law firms of new locations and new associations are most 
effectively made to the profession through the pages of the BuLLETIN. In addition, such 
announcements serve as a manifestation of good-will toward and co-operation with the 
BULLETIN in its program of constructive endeavor for the welfare of the Bar Association. 





COMMITTEE ASSIGNMENTS 


(Continued from Page 14) 

Legislation 
Legal Education 
Unlawful Practice of the Law 
Publicity 
Meetings 

Reference is made to the issue of May 
19 for lists of members of the following 
committees : 
Substantive Law 


Special Committee on Ethics 

Section on Criminal Law and Procedure 
Associate Members Publicity Committee 
Law Library 

Speakers and Organzations 

Committee on Civil Procedure 

Section on Civil Procedure 

Court Reporter 

New Membership 

Attendance 

Fraternity 

Special Assignments 





DEFENSES IN LIBEL 


(Continued from Page 8) 


charge different and distinct from that of 
which the truth had been justified, and 
added : 


“We are not aware of any authority 
by which it is determined that the justi- 


fication of the truth if the substantial 
imputation contained in a libel is not 
sufficient unless it extends also to every 
epithet or term of general abuse which 
may be found in the statement of such 
imputation.”?! 

21Morrison v. Harmer, 3 Bing. N. C. 759; See 


_ v. Rowland, 14 Up. Can. C. P. Rep. 
485. 
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It will be seen therefore that it becomes 
of utmost importance to determine what 
the gist or sting of the libel is in each par- 
ticular case. 

While no general test can be given, two 
California cases may serve to illustrate the 
principles by which our courts are gov- 
erned in determining what the gist of a 
libel is. 

In Hearne v. De Young?* the publication 
declared that the plaintiff had been sued 
for divorce, upon the ground of extreme 
cruelty, and the decree granted. It further 
stated that at the trial evidence was intro- 
duced showing the plaintiff to be a man 
of ungovernable temper and that such in- 
cidents as the hurling of dishes at his wife, 
when engaged in argument, were referred 
to by the witnesses for the prosecution. 

The defendant failed to establish the fact 
of “the hurling of dishes” but proved other 
acts of violence. 

The trial court refused to allow these 
acts of violence to go to the jury. 

Ruling that this was error the Supreme 
Court said: 

“It certainly is no part of the sting or 
gist of the libel that he hurled the dishes 
at his wife when engaged in argument. 
If the dishes had been hurled by him in 
sullen silence, the same sting would have 
been there. Again, it is no part of the 
sting or gist of the libel that he hurled 
dishes at his wife when engaged in argu- 
ment. The same sting would still be 
there if the articles hurled had been 
knives or forks, or even chairs. Again, 
it is no part of the sting or gist of the 
libel that he hurled dishes at his wife 
when engaged in argument. The same 
sting would be there if he had not hurled 
the dishes at his wife, but had simply 
held them in his hand, and, thus holding 
them, had assaulted her with them. 
Hence, it appears that neither the fact 
that the weapons used were dishes, nor 
that the weapons were hurled, nor that 
the plaintiff was engaged in argument 
at the time the weapons were hurled, nor 
all of these things taken together, form 
the sting of the libel. 

“The manner and means used by the 
plaintiff, as set forth in the publication, 
are nonessentials in forming the 


sting of the charge. The sting, the hurt 
to the plaintiff, is found in the fact that 
he is charged in the publication by the 
evidence with having assaulted his wife 
with force and violence. That is the 
substance of the libel. The substantial 
imputation against plaintiff is the evi- 
dence of a violent assault upon his wife. 
The manner of the assault and the means 
used in making it are mere matters of 
detail; and statements in that regard do 
not change the complexion of the affair 
in any degree to plaintiff’s disadvantage 
in the mind of the reader. Substantially 
stated, the charge here is that the plain- 
tiff assaulted his wife by hurling dishes 
at her. Testimony at the divorce trial 
of an assault of any kind upon his wife, 
by use of force and violence upon the 
part of the plaintiff, would prove the 
charge.” 
In another case it was said??: 

“In relation to the failure to prove 
that plaintiff was arrested and detained 
m jail, it is entirely clear that this was 
without prejudice to any of his substan- 
tial rights. The rule established here 
by the authorities, and manifestly based 
on right reason, is that the defendants 
were not required to justify every word 
of the defamatory matter. It was suff- 
cient if the gist or sting of the libelous 
charge was justified, and immaterial 
variances and defects of proof upon 
minor matters are to be disregarded if 
the substance of the charge be justified. 
{ Hearne v. De Young, 119 Cal. 670, (52 
Pac. 150, 499).] The sting of the 
charge here is that the plaintiff said that 
President McKinley ‘ought to have been 
killed... The clear implication is that 
plaintiff was a man of abandoned char- 
acter, opposed to the reign of law 
and order, and favoring the assasin- 
ation of public officials. In comparison 
with such a charge how insignificant is 
the accusation that he was arrested 
therefor and detained in jail. It would 
require certainly a good deal of temerity 
for anyone to argue to a jury that al- 
though defendants were justified in de- 
claring in effect that plaintiff was an 
anarchist, he was damaged by the false 
publication in regard to his arrest. If 
this contention were made, the jury 





22See note 18. 


23Skrocki v. Stahl, 14 Cal. App. 1. 
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would probably conclude that such a 

man could not be, and was not, injured 

by such a comparatively trivial accusa- 
tion.” 

In this respect our courts apply to the 
defense of truth the very sensible rule of 
dealing with essentials, and disregarding 
non-essentials. 

One danger lurks in the deferse of truth, 
—the danger of failing to prove it, or aban- 
doning it. 

3y imposing such a defense and failing 
to prove or abandoning it, the defendant 
asseverates the original defamation and the 
wrong committed by it. 

This is evidence of actual malice and of 
continued malice, and may be so considered 
by the jury?*. 


III. 
THE DEFENSE OF PRIVILEGE 
(1) 


Privileged Publications 

A privileged publication is ore made 
upon an occasion which really or apparent- 
ly furnishes legal excuse for making it??. 

In the words “really or apparently” lies 
the distinction between publications which 
are absolutely and those which are only 
qualifiedly privileged. 

In the case of absolute privilege, the oc- 
casion is a complete or absolute excuse. 

In the case of qualified privilege, the 
occasion furnishes only a prima facie ex- 
cuse. 

In both instances, the effect of the priv- 
ilege is to make non-actionable words 
which, but for it, would be actionable. 

Both furnish immunity for libelous 
statements. 

This immunity is complete and uncon- 
ditional in the case of absolute privilege. 

It is conditional in the case of qualified 
privilege. 

And the condition upon which it depends 
to make it at all available is the absence 
of express malice or malice in fact or ac- 
tual malice, as it is variously called. 

Our Code declares publications made 
upon the following occasions to be abso- 
lutely privileged: 


(1) In the proper discharge of an offi- 
cial duty ; 

(2) In any legislative or judicial pro- 
ceeding, or in any other proceeding author- 
ized by law?®. 

Publications made in discharge of pub- 
lic duty include all official acts, reports, 
records, complaints required by law to be 
made by persons in discharge of their off- 
cial duties. 

The absolute privilege attaching to legis- 
lative proceedings affords complete im- 
munity to statements made in legislative 
bodies by members thereof, while such 
bodies are in session ;—to statements con- 
tained in petitions, memorials or reports 
addressed to such legislative bodies or com- 
mittees thereof, and to statements of wit- 
nesses before such bodies?’. 

Malicious falsity does not destroy this 
immunity. 

The absolute privilege attaching to ju- 
dicial proceedings affords complete immun- 
ity for libelous statements contained in 
pleadings, or in declarations of judges, 
counsel, litigants and witnesses. 

With respect to statements of counsel, 
of witnesses, and those contained in plead- 
ings, the rule is subjected to the qualifica- 
tions of relevancy, pertinency, and ma- 
teriality?®. 

Our Code declares qualifiedly privileged 
publications made upon the following oc- 
casions : 

(1) In a communication, without mal- 
ice, to a person interested therein, by one 
who is also interested therein or byone who 
stands in such relation to a person inter- 
ested as to afford a reasonable ground for 
supposing the motive for the communica- 
tion innocent, or who is requested by the 
person interested to give the information; 

(2) By a fair and true report without 
malice, in a public journal, or a judicial, 
legislative or other public official proceed- 
ing, or of anything said in the course there- 
of, or of a verified charge or complaint 
made by any person to a public official, 
upon which a complaint or warrant shall 
have been issued ; 

(3) By a fair and true report without 
malice, of the proceedings of a public meet- 
ing if such meeting was lawfully convened 





*4Chamberlain v. Vance, 51 Cal. 75; Wester- 
field v. Scripps, 119 Cal. 607; Townshend. op. 
cit. p. 688. 

5Townshend, op. cit. p. 348. 

26C. C. section 47. subd. 1 and 2. 


27Newell, op. cit. secs. 352-355; Gatley, op. cit. 
pp. 190-191. 

28Hollis v. Meux, 69 Cal. 625; Ball v. Rawles, 
93 Cal. 222; Gosewisch v. Doran, 161 Cal. 511. 
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for a lawful purpose and open to the pub- 
lic, or the publication thereof was for pub- 
lic benefit?’. 

The principles by which is determined 
the fairness of reports of judicial, legis- 
lative and other public official proceedings 
and of public meetings, are generally the 
same. 

Fairness is absent when the report con- 
tains fragmentary, incomplete parts of the 
proceedings which do not indicate a fair 
summary of the whole thereof*®. 

The addition of facts which did not occur 
or comments or inferences drawing libel- 
ous conclusions from the facts, such as 
(in the case of the publication of the fact 
that a person has been arrested and upon 
what charge) comment implying guilt, de- 
stroys the privilege?!. 

Any such comment is 
“excessive publiation’>?. 

It nullifies the privilege. 
express malice. 

The qualified privilege of communica- 
tions by and to persons interested covers 
a multitude of relationships. 

They include (generally) communica- 
tions between interested parties and parties 
between whom a confidential relation exists, 
and communications the object of which is 
to protect private interests. 

They also include communications made 
in discharge of duty. 

The duty need not be one binding at law. 

It includes moral and social duties. 

As an English judge has put it®}: 

“The following proposition, I think, is 
true,—that if the matter is of public in- 
terest and the party who publishes it owes 

a duty to communicate it to the public, 

the publication is privileged, and in this 

sense duty means not a duty as a matter 
of law, but, to quote Lord Justice Lind- 
ley’s words in Stuart v. Bell [7 The 

Times L. R. 502 (1891), 2 Q. B. 341, at 

p. 350], ‘a duty recognized by English 

people of ordinary intelligence and moral 

principle, but at the same time not a duty 
enforceable by legal proceedings, whether 
civil or criminal.’ ” 

Malice in fact destroys qualified privi- 


considered an 


So does also 


lege, of whatever character such privilege 
be. 

In each case (communication by or to 
interested persons, reports of judicial, legis- 
lative or other public proceedings or of 
public meetings) the privilege is dependent 
upon the want of malice in fact. 

Suh malice in fact is not inferred from 
the commnication or publication. 

Nor is it ever presumed**. 

And by express malice is meant actual 
malice ;—in other words the motive of per- 
sonal spite or ill-will towards the plaintiff, 
the malice of malevolence in the sense 
in which that word is used in the well- 
known phrase from the litany of the 
Church of England, “from envy, hatred 
and malice, and all uncharitableness.” 

Prior to the decision in Snively v. Record 
Publishing Co.>>, our courts had repeatedly 
refused to recognize that a newspaper in 
commenting on the acts and conduct of 
public officials was performing a duty,— 
legal, civic or other,—they had refused to 
class such comment within the group of 
communications by and to persons inter- 
ested. 

In that case, however, the Supreme 
Court repudiated its prior doctrine. 

Such comments, even though false,— 
even though amounting to a charge of 
crime or corruption,—are now qualifiedly 
privileged, if published without express 
malice (with belief in their truth). 

A publisher (and any citizen) may de- 
fend an accusation against a public official 
by showing not that it is true, but that he 
believed it to be true. 


(2) 
Pleading Privilege 
Like truth, privilege is an affirmative 
defense, which, to be available, must be 
pleaded. 
The latest declaration of the Supreme 
Court on this subject is as follows®®: 

“In this state the defense of privilege, 
like that of justification, must be special- 
ly pleaded or it cannot be availed of. 
[Gilman v. McClatchy, 111 Cal. 606, 611 
(44 Pac. 241); Swan v. Thompson, 124 
Cal. 193, 200 (56 Pac. 878) ; Gosewisch 





29C. C. Section 47, subd. 3, 4 and 5. 

30People v. Gordon, 63 Cal. App. 627. 

31Commercial Publishing Co. v. Smith, 149 Fed. 
706; Moore v. Dispatch Co., 87 Minn. 452; 
fee Publishing Co. v. Medlock, 123 Ga. 

32Tench v. 


Railway Co., 38 


Great Western 


U..C.'O. B.. ¢Can.) &. 
33Adam v. Ward, 31 The Law Times Reports 
299 


34Gosewisch v. Doran, 161 Cal. 511; C. © 
section 48; Snively v. Record, 185 Cal. 565. 

35185 Cal. 565. 

36Stevens v. Snow, 191 Cal. 58. 
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y. Doran, 161 Cal. 511, 516 (Ann. Cas. 
1913D, 442, 119 Pac. 656); Riley v. 
Evening Post Pub. Co., 30 Cal. App. 
294 (158 Pac. 225). The dictum to the 
contrary in Schomberg v. Walker, supra 
(p. 229) was obiter, for the reason that 
the defense of privilege was pleaded in 
that case. It is out of line with the settled 
course of decisions in this state and is 
not to be followed. It is true that under 
the early common law the defense of 
privilege was available under the general 
issue, but that is no longer the law of 
England, and has never been the law 
of this state. This defense is essentially 
one of confession and avoidance and this 
is further evidenced by the circumstance 
that under it the burden of proving the 
absence of actual malice rests upon the 
defendant. (Snively v. Record Publish- 
ing Co., 185 Cal. 565 (193 Pac. 1, 6); 
Longworth v. Curson, 56 Cal. App. 489 
(206 Pas. 779). The rult that privilege 
to be available as a defense must be 
pleaded is subject to the single excep- 
tion that when it appears upon the face 
of the complaint it may be availed of by 
demurrer. (Gosewisch v. Doran, supra; 
Riley v. Evening Post Pub. Co. supra). 
But this exception is limited to cases 
of absolute privilege under subdivisions 
1 and 2 of section 47 of the Civil Code, 
and manifestly this must be so, beause 
of the fact that in cases of qualified 
privilege the burden is upon the defend- 
ant to prove the absence of malice. The 
only privilege which could possibly be 
claimed herein is a quaified privilege and 
the defendants, having failed to tender 
this issue by their answer, cannot be 
heard to say that it should have been 
submitted to the jury.” (pp. 64-65). 
A plea of privilege should show the oc- 
casion which makes the publication privi- 
leged, and (in case of qualified privilege) 
the absence of malice?’. 
In disproof of malice, under a plea of 
privilege, great latitude is allowed. 
This must, of necessity, be so, because 
malice is a state of mind. 
And the state of a person’s mind “can 


only be known by others through his acts, 
through his own declarations, or through 
conduct of his own.” 

In disproof of malice in fact the defend- 
ant may, therefore, testify that he had no 
malice towards the plaintiff and may even 
be asked what his intention was in making 
the publication?®. 

He may testify to his belief in the truth 
of the publication®’, to his previous investi- 
gation*®, and to the sources of his informa- 
tion*!, 

Of the character of such testimony, 
Townshend says: 

“Save the declarations of the indi- 
vidual in whose mind the intent is sup- 
posed to exist, we can have no direct 
testimony as to the existence or non- 
existence of any intent, or of the kind 
or character of the intent. Save such 
declarations, we can have none but in- 
direct testimony. That indirect testimony 
is, the inference we may draw from 
one’s acts’’*?, 

IV. 

THE DEFENSE OF FAIR COMMENT 

While the terms “qualified privilege” 
and “fair ccmment” are often used inter- 
changeably, they are different in this: 

In qualified privilege, the article would 
be libelous but for the privilege. 

Fair comment is no libel. 

In order that a comment be fair: 

(1) It must be based on facts truly 
stated ; 

(2) It must not contain imputations of 
corrupt or dishonorable motives on the 
person whose conduct or work is criticized, 
save in so far as such imputations are 
warranted by the facts; 

(3) It must be the honest expression 
of the writer’s real opinion*>. 

Fair comment is essentially opinion based 
on fact. 

It protects the comments of a writer on 
plays, works of literature or art, schemes of 
improvement, governmental measures and 
the like. 

A plea of fair comment must justify the 
facts upon which the comment is based. 





7Gatley, Op. Cit. pp. 503-504. 

8Fleet v. Tichenor, 156 Cal. 343; Runo v. Wil- 
liams, 162 Cal. 444, Bennett v. Smith, 23 Hun. 
(N. Y.) 53; Over v. Schiffling, 102 Ind. 191; 
Palmer v. Mahin, 120 Fed 737; Soulin v. 
Harper, 78 Fed. 461. 

39See note 38. 

Wilson y. Fitch, 41 Cal. 363; Edwards vy. San 


Jose Publishing Co., 99 Cal. 438; Hearne v. 
De Young, 119 Cal. 670; Davis v. Hearst, 160 
Cal. 147, 194. 

41See note 40; Butler v. Gazette Company, 119 
N. Y. App. Div. 767. 

420Op. Cit. p. 127. 

43Note A. L. R. 850; Gatley, op. cit. p. 322, 353, 
341-342; Newell, op. cit. secs. 477, 482. 
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It must allege the publication to have 
been a fair comment upon the facts. 

If the comment introduces independent 
facts, they also must be justified**. 

V. 
MITIGATION 

Mitigation is really no defense at all. 
It is merely a plea for reduction of dam- 
ages. 

Mitigating circumstances, in the law of 
libel, involve more a question of evidence 
than of pleading. 

As to proof of mitigating circumstances, 
under the general issue, great liberality ob- 
tained at common law. The same liberality 
obtains under the code. All circumstances 
in mitigation which could be proved under 
the general issue at common law can be 
proved under the code, without pleading 
them. 

There is, however, one exception: Miti- 
gating circumstances which also tend to 
prove the truth, to be available, must be 
pleaded. 

This conclusion was reahed by the Su- 
preme Court in Davis v. Heast*’ after con- 
sidering the working of section 461 of the 
Code of Civil Pocedure: 

“To construe section 461, therefore, as 
meaning that in this state, whenever any 
circumstances in mitigation are relied on, 
they must first be pleaded, is to that ex- 
tent a contradiction of the common law 
rule. What the section then means is, 
to summarize, this: If a defendant 
pleads justification, he may at the same 
time plead with his affirmance of good 
faith and honest belief all facts and cir- 
cumstances within his knowledge at the 
time of the publication which support 
that knowledge and belief, even if they 
tend to establish the truth of the charge. 
Moreover, if he desires to plead justifi- 
cation, and also the truth or partial truth 
in mitigation, he must plead these facts 
and circumstances in mitigation, in 
which event they will be considered( as 
they never were or could have been at 
common law after Underwood v. Parks). 
Even if the justification fails these mat- 
ters will be considered by the jury upon 
the question of malice. Moreover, as at 
common law after Underwood v. Parks, 
there was much contrariety of opinion 
as to whether evidence tending to prove 


the truth of the charge could be given 
under the general issue, the code pro- 
vision is designed to declare the rule that 
such evidence if it goes to the truth of 
the charge, may be proved but must be 
pleaded. But, upon the other hand, 
where the common law itself was liberal, 
the code section was not designed to im- 
pair that liberality, and as at common 
law all other circumstances in mitiga- 
tion, excepting those tending to estab- 
lish the truth of the charge, could be 
proved under the general issue, so in this 
state all other circumstances in mitiga- 
tion may be so proved without pleading 


them.” (pp. 193-194.) 


The elements of a good plea in mitiga- 


tion are stated by the Supreme Court*® in 
the following manner: 


“In order to have constituted a good 
plea in mitigation it was necessary for 
the plaintiff to have alleged and proven 
that it had knowledge of the facts set 
up in mitigation prior to the publica- 
tion of the article from reliable sources, 
or to have ascertained them after due 
investigation and believed them to be 
true.” 


Rumors are not sufficient*’ : 


“But an allegation of rumors, or proof 
of them, would not constitute or sup- 
port a plea in mitigation. (Wilson vy. 
Fitch, 41 Cal. 363; Edwards v. San Jose 
P. and P. Society, 99 Cal. 437; (37 Am. 
St. Rep, 70, 34, Pac. 128).] It is not 
alleged that defendant had any know! 
edge on any rumored matters, or that 
it ever investigated them, or if so that 
it believed them to be true and in good 
faith made the publication of them. In 
fact, it is not even alleged by the defend- 
ant that at the time of the publication 
it had ever heard of the rumors. Under 
the authorities, in the absence of such 
allegations, no sufficient plea in mitiga- 
tion is stated.” 

The lot of him who defends himself 





against a charge of civil libel is not an easy 
one. 
There are no presumptions in his favor. 
The law has surrounded the plaintiff 
with a shield wrought of fictions. 
But the javelins of truth and _ privilege 
can pierce it. 
(Copyright, 1927, by Leon R. Yankwich.) 





+4Cooper v. Lawson, 8 Adol. & El. 746; 113 Eng. 
Rep. (Reprint) 1010; Gatley op. cit. pp. 341- 
367, 505-506. 

45160 Cal. p. 143; 193-194. 


46Tingley v. Times-Mirror Co., 151 Cal. 1 at DP. 
26; See Townshend, op. cit. p. 616. 
47Tingley v. Times-Mirror, loc. cit. 
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